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WET WEATHER ISSUES
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ÅSanitary Sewer Overflows (ñSSOò)
ÅBlending 

ÅCombined Sewer Overflows 
(ñCSOò)

ÅMunicipal Separate Storm Sewer 
System (ñMS4ò) Permitting



OVERFLOWS - CWA STANDARD

ÅUnpermitted ñDischargesò of Pollutants are 
Prohibited.

ÅOther ñReleasesò from the Collection System are 
not, per se, Prohibited.
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WHAT IS AN ñOVERFLOWò THAT 
TRIGGERS POTENTIAL LIABILITY?
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Hall & Associates 



REGULATORY PERSPECTIVE

ÅStandard Depends Upon What the State 
Regulations Provide 

- e.g., Tennessee Regulations Used to Have a 
No Feasible Alternative Defense for 
Overflows 

- Iowa Expanded Bypass Rule to the 
Collection System 

ÅLEGAL LIABILITY DEPENDS UPON YOUR 
PERMIT! 
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TDEC PERMIT LANGUAGE

DEPENDS UPON CURRENT STANDARD IN PERMIT

a. "Overflow" Means any [ñReleaseò or 
ñDischarge ò] of Sewage from Any Portion of the 
Collection, Transmission, or Treatment System 
Other than Through Permitted Outfalls.

b. Overflows are Prohibited.

c. The Permittee Shall Operate the Collection 
System so as to Avoid Overflows. * * * 
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TENNESSEE PROPOSED RULES

ÅProposal to Amend Chapter 0400 -40 -05 (Permits 
Effluent Limitations and Standards)

ÅñSanitary Sewer Overflowò vs. ñReleaseò

ÅO&M:  To Specifically Include Collection System

- But Not All Overflows Are Due to Improper             
O&M.

- How is this Determined?

ÅQuestion Whether Statutory Authority Addresses 
Releases Not Reaching Receiving Waters.
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OPTIONS TO MINIMIZE MUNICIPAL LIABILITY

ÅNPDES Rules/Permits Do Not Address Releases

ÅPotential Liability for Releases is Limited

- Design Standards Based Upon Storm Event

- Compliance with CMOM or MOM Program 

- Industry Standard 

- Flooding or Extreme Wet Weather Event

- Other

8



BLENDING

Å2001 Memorandum   

ÅPMAA v. Horinko (D.D.C. 2003)

Å2003 Fed. Reg. Notice re Proposed Policy

Å2005 Fed. Reg. Notice re Proposed Policy for SSS

Å2010 Fed. Reg. Notice of Listening Sessions re Broad -
based Approach to SSS including Blending

ÅIowa League of Cities v. EPA (8th Cir. 2013) (ñILOCò)

Å2014 ïExperts Forum on Public Health Impacts of 
Blending

ÅCRR v. EPA (D.C. Cir. 2017)

Å2018 Fed. Reg. Notice of Listening Sessions re Peak 
Flow Management at SSS.
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BLENDING - 2013 IOWA LEAGUE OF 
CITIES (ILOC ) DECISION (8 th Cir.)

DECLARES BLENDING PROHIBITION ILLEGAL 

- Failed to Follow APA Rulemaking (ñWithout Observance of 
Procedure Required by Law.ò)

- No CWA Authority:  Additionally, the Court found that the 
EPAôs Blending Rule ñClearly Exceed[ed] the EPAôs Statutory 
Authority and Little would be Gained by Postponing a 
Decision on the Merits.ò 

- EPA is Not Authorized to Regulate the Pollutant Levels in a 
Facilityôs Internal Waste Stream and ñInsofar as the Blending 
Rule Imposes Secondary Treatment Regulations on Flows 
Within Facilities, we Vacate it as Exceeding the EPAôs 
Statutory Authority.ò
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CRR v. EPA, HALL & ASSOC. v. EPA

ÅCRR v. EPA, 849 F.3d 453 (D.C. Cir. 2017)

ñWe need not determine whether EPAôs non-acquiescence statement 
constitutes a ópromulgationô because EPAôs non-acquiescence statement 
does not announce an effluent or other limit on discharge of pollutants. The 
non -acquiescence statement merely articulates how EPA will interpret the 
Eighth Circuitôs decision.ò 

ÅHall & Associates v. EPA , 315 F. Supp. 3d 519 (D.D.C. 2018)

ñSo the EPAôs Reservation of the Right to Proceed óConsistent with the 
Agencyôs Existing Interpretationô Outside of the Eighth Circuit on a Case-
By-Case Basis. . .  Necessarily Means that the Agency has Refused to 
Commit to Applying Iowa League of Cities as its Policy in all Jurisdictions, 
which is all that Intercircuit Nonacquiescence Requires.ò  

ÅSee also Hall & Associates v. EPA , Case No. 18 -5241 (D.C. Cir., Apr. 21, 
2020)
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EPA POSITION

ñEPAhas Consistently Maintained that
No Final Agency Action has Occurred,
and that it would Review Permitting
Matters (most of which are issued by
the States in the first instance, not
EPA) on a óCase-By-Caseôor óFacility-
SpecificôBasis outside the Eighth
Circuit .ò(Feb . 2019 )
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EPA BLENDING RULEMAKING?

ÅNPRM?

ÅFinal Rule?

ÅLikely to Address Only Sanitary Sewer 
Systems (Not Combined Systems)

ÅApplicability in 8 th Circuit?
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BOTTOM LINE

ÅEPA Keeps Stating that it is not Prohibiting 
Blending Outside of the 8 th Circuit

ÅStates can Approve Blending

ÅCSOôs:  Blending Approved Under CSO 
Policy
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MS4 PERMITTING

ÅThe Age -Old Question:  What is MEP?

ÅMEP Intended to Provide Flexibilit y

ÅEPA/ State Dearth of Regulations

- Smal l MS4ôS: At Least Have Some Minimal 
Regulations Beyond Permit Application 
Requirements

ÅEPA Guidance Regarding What Others Have Done 

ÅLawsuits:  e.g., Tennessee Now Required to 
Promulgate Regulations 
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MS4ôs
CURRENT APPEAL OF EPAôS MS4 PERMITS 

ÅAppeal of New Hampshire and Massachusetts MS4 
Permits

- NH MS4 Permit Issued by EPA 

- MA MS4 PERMIT ISSUED BY EPA/STATE

- Appeals in Federal Court of Appeals ( D.C. Cir .)

- Mediate d

- Settlement Public Noticed

- Draft Permit Modifications - TOMORROW!
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CRR RAISED ISSUES COMMON TO MANY 
STATE MS4 PERMITS

ÅMEP vs. WQ

ÅñCause or Contributeò

Å60 -Day Compliance for Meeting WQS

ÅUnilateral Permit Modification

ÅEnhanced BMPs FOR TMDL/ § 303(d) Limited 

Waters
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CWA AMENDMENT PROVIDES FOR 
INTEGRATED PLANNING

ÅWater Infrastructure Improvement Act of 
2018 ( H.R 7279 ) ïsigned into law 
January 2019.

ÅAdds new IP CWA § 402(s)

ÅIncorporates by Reference EPAôs June 5, 
2012 Integrated Planning Framework.

ÅProvides Teeth to the Process.

ÅAllows for Sequencing and Prioritizing 
most Important Projects.
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https://www.congress.gov/bill/115th-congress/house-bill/7279/text?q=%7B%22search%22%3A%5B%22hr7279%22%5D%7D&r=1&s=1


CAN INCLUDE ALL CWA 
REQUIREMENTS

ÅMay Integrate all Requirements under the CWA, 
Including Requirements related to:

- Municipal Stormwater Discharge

- CSO

- CMOM Program for Sanitary Sewers

- Municipal Wastewater Discharge, and

- WQBELs to Implement a TMDL WLA
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NUTRIENT LIMITS IN NPDES 
PERMITS
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KENTUCKY NUTRIENT STANDARDS

Å401 KAR 10:031. Surface water standards

ïSection 1. Nutrient Criterion. 

Nutrients Shall not be Elevated in a Surface Water to a 
Level that results in a Eutrophication Problem .

ïSection 2. Minimum Criteria
Surface Waters shall not be Aesthetically Degraded by 
Substances that: 
(c) Produce Objectionable Color, Odor, Taste, or 
Turbidity
(e) Produce Undesirable Aquatic Life or Result in the 
Dominance of Nuisance Species. 
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TENNESSEE NUTRIENT STANDARDS

ÅChapter 0400 -40 -03 ïGeneral Water Quality Criteria

ÅRule 0400 -40 -03 -.03 

(k) ïNutrients

ïWaters shall not Contain Nutrients in Concentrations that 
Stimulate Aquatic Plant Growth to the extent that Aquatic 
Habitat is Substantially Reduced and/or Biological 
Integrity fails to meet Regional Goals.

ïInterpretation of this Provision may be Made using the 
document Development of Regionally -based 
Interpretations of Tennesseeôs Narrative Nutrient 
Criterion and/or other Scientifically Defensible Methods.

(h) Same as Above for Protection of Recreational Uses.
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TAKE AWAY MESSAGE

ÅNo Numeric Nutrient Criteria

ÅNarrative Interpretation Required

ÅCause and Effect Demonstration Necessary

ÅLinkage to Use Impairment

ïEutrophication Problem ?

ïObjectionable Color, Odor, Etc. ?

ïUndesirable Aquatic Life ?

ïAquatic Habitat Reduced/Biological Integrity Fails
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40 CFR 122.44(d) APPROACH

ÅInterpreting Narrative Standards

ïExamine Relevant Site -Specific Information

ïDetermine Nutrient Concentration that will Prevent 
Eutrophication, considering several (Appropriate) 
Indicators and Published EPA Criteria Documents

ïConfirm Nutrient Concentration that will Protect the 
Resource at Issue.

ïCalculate the Applicable Limitation based on Numeric 
Criteria.
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USEPA RECOMMENDATIONS FOR 
IMPLEMENTING NUTRIENT CRITERIA

ÅPick Proper Response Threshold (e.g., Nuisance 
Algal Level)

i. Direct Link to Use Impairment

ii. Anticipated Nutrient Level to Prevent Nuisance 
Condition 

ÅUse Growing Season Application

ÅFocus on Limiting Nutrient

ÅAccount for Actual Receiving Water Response 
considering Confounding Factors (turbidity, 
shading, habitat, etc.)
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Using Stressor -response Relationships to Derive Numeric Nutrient Criteria


